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NOTE 


The summary here presented has been prepared under 
the instructions of the [Executive Committee of The 
Publishers’ Copyright League. According to the present 
plan, such summaries of the opinions secured from the 
Counsel of the League, from the Register of Copyrights, 
and from any other officials whose opinions may be perti- 
nent to the work of the League, will be printed from time 
to time as sufficient material is collected by the Secretary. 
It is intended from this date on to preserve in print the 
complete series of these opinions for the purpose of 
placing at the disposal of the members of the League 
authoritative information on copyright issues. 

The Secretary also has in preparation a summary of 
copyright cases and copyright decisions. It is the plan 
to have this first summary cover the record of the more 
important copyright issues that have been passed upon 
during the ten years ending with December, 1902, and to 
put into print at convenient intervals further similar 
summaries as the Secretary may be able to secure record 
of decisions in copyright cases the information pre- 
sented in which is likely to prove of service to the mem. 


bers of the League. 
G. H. PUTNAM, Secretary. 
March 30, 1903. 


Opinions by the Solicitor-General, the 
Register of Copyrights, and the Coun- 
sel of the Publishers’ Copyright League 


I 


The Importation of Books Copyrighted before 1891 
April 19, 1895 


I. The clause against importation in the Act of March 
3, 1891, applies to books copyrighted prior to its passage. 

II. The exception therein of two copies of copyrighted 
books is not limited to ‘‘authorized editions.”’ 


BY THE SOLICITOR-GENERAL 


I. The above act provides for the deposit in the mail or 
delivery to the Librarian of Congress of a printed copy 
of the title of the work produced, and two copies of such 
work During the life of the copyright the importation 
of such work is prohibited. This protection is an addition 
to the old act. It does not repeal the latter. It merely 
gives additional security to all books copyrighted before 
or after its passage. The protection is prospective; it 
operates as a protection only from the date of the Act of 
March 3, 1891. But from that date it applies to all books 
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April rg, 
1895. 


Act of March 
3, 18gr, 
applies to 
books copy- 
righted 
previously ; 
exception 
therein not 
limited to 
authorized 
editions. 


February 15, 
1898. 


Importation 
of music 
books, 
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copyrighted. If aloss is sustained by reason of impor- 
tation prior to March 3, 1891, there is no indemnity. But 
if the importation occurred after that date, it violated 
the law irrespective of the date of copyright. 

Il. The act excepts from the prohibition as to impor- 
tation two copies brought in by persons purchasing for use 
and not for sale. Does this mean two copies of an ‘‘au- 
thorized edition?’’ The statute does not indicate such 
a limitation. The clause to which this is an exception 
says, ‘‘during the existence of such copyright the impor- 
tation into the United States of azy book so copyrighted 
is hereby prohibited.’’ Unless expressly limited, the 
exception must relate to all books coming under general 
provisions of the statute. 


II 


Music Books Denied Importation 
February 15, 1898 

I. Reprints of musical compositions are prohibited im- 
portation. ; 

II. The term ‘‘books’’ in the prohibiting clause in- 
cludes music books. , 

III. Music books made up partly of copyrighted and 
partly of uncopyrighted compositions cannot be imported. 

IV. Destruction of unlawfully imported music books, 
pursuant to rules of the Secretary of the Treasury, is 
legal. 


BY THE SOLICITOR-GENERAL 


I. The Act of March 3, 1891, prohibits ‘‘during the ex- 
istence of such copyright, the importation into the United 


8 
States of any book, chromo, lithograph, or photograph so 
copyrighted.’ 

Musical compositions are usually lithographed or set 
from type. They thus fall within the class prohibited. 
The act indicates an intent to prohibit copyrighted com- 
positions, which includes musical compositions, when re- 
printed by type set or by drawings on stone made outside 
of the United States. 

II. In the clause prohibiting importation, the word 
‘‘books’’ signifies the mechanical means to place the 
author's intellectual] work in salable shape. Courts have 


iS! 


construed ‘‘books’’ in this sense to include a musical 
composition though on but one sheet. The reprint may 
be a book, a lithograph, or a photograph, according to 
the process. In any of these forms the reprint cannot 
be imported during the life of the copyright. 

III. Music books made up in part of copyrighted com- 
positions are prohibited. A prohibited article cannot be 
admitted by being attached to an article which is not pro- 
hibited. A bookisanentity. If part is not admissible, 
it must all be excluded. 

IV. Under the convention with Canada providing for 
the reciprocal return of mail matter which is “‘not de- 
livered from any cause,’’ books imported in violation of 
law need not be returned. The Secretary of the Treasury 
and the Postmaster-General have power (§ 4958, R. S.) 
to make rules to prevent importation of prohibited articles. 
Under this general authority rules for the forfeiture and 
destruction of prohibited articles unlawfully imported 


may be framed so as to provide ‘‘due process of law.” 


August 5o, 
19700. 


Registration 
of blank 
scrap-books. 


IT 


Blank-books not Registered as Books 


August 30, 1900 . 


I. A blank scrap-book will not be registered as a 
literary composition. 
II, When a scrap-book is interspersed with engravings, 


the engravings may be registered for copyright. 


BY THE REGISTER OF COPYRIGIFUS 
(Thorvald Solberg] 


Application for copyright registration was made by E. 
P. Dutton & Company June tg, 1900, claiming protec- 
tlon for a ‘*book."’ The entry was made for a book. 
Class A. On July 31st two copies were deposited. The 
book was a scrap-book with engraved title-page and 
seven designs to serve as subject divisions, but otherwise 
entirely blank. As registration was asked for a ‘‘book,”’ 
and the nature of the article deposited did not answer to 
the title registered, calling for ‘‘a literary composition, ” 
credit was properly refused. If the scrap-book had ac- 
companied the application, the Application Department 
should have suggested an application for each of the de- 
signs as an engraving. 

Unless it is desirable to hold registration as of June 
igth by reason of the book having been published, a new 
application for each of the engravings may still be made. 

If registration as of June 19th is important, a letter, 
explaining that protection is claimed for the seven de- 
signs, can be attached to the original application. The 
deposit may be either two copies of each of the designs 


5) 
fastened together or the complete scrap-book, the blank 


pages being considered as surplusage. 


IV 


Registration Fee on Works of Foreigners 


December 5, 1900 


The registration fee for the entry of a volume made 
up partly of the works of an American and partly of the 
works of a foreigner, when the main text is the work of 
the latter, is that fixed by law for the entry of a foreign 
production. 


BY THE REGISTER OF COPYRIGHTS 


Dodd, Mead & Company made inquiry as to the fee to 
be paid on two volumes, the material of which was partly 
the work of foreigners and partly the work of Americans. 
The books were (1) letters of Hazlitt and Lamb, with 
American notes; (2) Browning’s Pippa Passes, with 
American illustrations. The main text in each case is 
the work of foreign authors, and is not to be copyrighted. 
It was contended that as the material under which copy- 
right was sought was American, the fees ought to be 
those fixed for American productions. 

The main text is the work ofa foreign author, and it 
must be classed as a foreign production. The fee charged 
is for a clerical service. It is not based on the protection 
secured. It is charged for recording a claim, whether 
the claim is valid or not. When titles are sent in for 
books by foreign authors (if their country extends like 


privileges to Americans) the titles are recorded; and the 


December 
5, 1goo. 


Fees payable 
for registry. 


July 28, 
1806. 


Fee 
for copyright 
translation. 


6 


charge is without regard to the actual protection ob- 
tained. Taking the wording of the title-page, the book 
must be classed as the work of a foreign author. It is 
undesirable to print, without qualification, the claim of 
copyright in volumes of this two-fold character. 

NoTE: Impliedly the Register advises that the printed 
record of entry be made to cover only the specific portion 
for which copyright is claimed. But he does not state 


that in such case the fee would be that for an American 
production. 


OPINIONS BY COUNSEL 
I 


Registration Fee on Translations 
July 28, 1896 


The proper fee for recording the title and issuing a 
certificate of entry on a translation of a foreign book is 


$1.50. 


BY MR. RIVES 


The statute (March 3, 1891) provides that the Librarian 
of Congress shall receive for recording a title, 50 cents; 
for giving a copy of the record, 50 cents; ‘“ provided that 
the charge for recording the title or description of any 
article entered for copyright, the production of a person 
not a citizen or resident of the United States, shall be 
one dollar.” Although it is contended that a translation 
by an American of a work by a German author is not the 


production of a person not a citizen; and copyright is 


7 


sought for the translation only; yet I am inclined to ad- 
vise that, as the original features in the work are those 


of a German, the Librarian rightly charges $1.50. 


II 


Dramatic Rights in America 
June 30, 1896 
An unpublished drama need not be copyrighted to 
protect stage-rights. 


BY MR. RIVES 


An American publisher is requested by an English 
author ‘‘to copyright a dramatization’ of a forthcoming 
story by producing a simultaneous technical performance. 

In the United States stage-right rests entirely on com- 
mon law right of property, not upon statute. An un- 
published play is protected. The play is still unpublished 
if the text of the drama has not been printed, although 
the play has been produced on the stage and the novel 
from which it is taken has been published. 

The simultaneous performance desired is unnecessary 
to protect the stage-right. 


III 


Notice of Copyright ; Form of 
March 4, 1897 


Whenastory, published in a magazine and copyrighted, 
is reprinted in book form by another publisher, under an 
assignment of the copyright, the notice therein should 
give the date of the original copyright and name of the 
original publisher. 


June 30, 186. 


Stage rights, 
protection of. 


March 4, 
1897. 


Form of 
sotice of 
copyright 


October ag, 
1857. 


res 


he) 
BY MR. RIVES 


A story was copyrighted by the J. B. Lippincott Com- 
pany when published in its magazine. The copyright 
was assigned to Dodd, Mead & Company, who are about 
to publish the story in book form, and who inquire as to 
the proper form for the notice of copyright. 

The law requires a notice to be printed in every book 
in order to entitle it to protection under its copyright. 
The notice must be in the required words. Congress de- 
clares it must give ‘‘the year the copyright was entered 
and the name of the party by whom it was taken out."’ 
If the story is reprinted in the same form the notice 
should be ‘Copyright, 1896, by J. B. Lippincott Com. 
pany.” If it is not to be published in exactly the same 
form as in the magazine it may be copyrighted as a new 
edition, and the notice should be ‘Copyright, 1896, by 
J. B. Lippincott Company; Copyright, 1897, by Dodd, 
Mead & Company.” 


IV 
Certificates of Registry; Application Blanks 
October 29, 1897 

I. Are certificates of the entry of titles from the Li- 
brarian of Congress in compliance with the law when 
signed by another hand? 

II. On the deposit of two copies of books under the 
Copyright Law, is the Librarian of Congress obliged to 
sign receipts for them and affix his seal? 

III. On applying for a copyright are publishers obliged 
to answer all the questions printed in blank forms sup- 
plied by the Librarian of Congress? 


) 


BY MR. RIVES 

I. Prior to July 1, 1897, the certificate of entry should 
have been signed by the Librarian personally, it would 
not have been evidence in court otherwise. The law 
simply requires the Librarian to give a copy of the title 
under seal. It is usual, however, to authenticate the 
seal by the signature of the officer having its custody. 

By the Act of February 19, 1897, various officials 
are created to enforce the Copyright Law. Among 


them is the Register of Copyrights, $3,000, ‘who shall, 
on and after July 1, 1897, under the direction and super- 
vision of the Librarian of Congress, perform all the duties 
relating to copyrights."’ This act seems to authorize the 
Register of Copyrights to sign his name and affix the 
seal of the Librarian to all certificates. The question 
might be settled by applying for a mandamus to compel 
the Librarian to sign a certificate personally. A less ex- 
pensive mode of dealing with the question would be to 
secure the passage of an act defining the duties of the 
Register more precisely and validating certificates issued 
by him. 

II. Receipts have been issued by the Librarian upon 
the deposit of two copies of books required by copyright 
law, such receipts being signed by various persons and 
not sealed. The Copyright Law does not state whether 
such receipts should be sealed and signed by the Librarian 
personally. Under the decisions of the Supreme Court 
if the Librarian of Congress chooses to give a certificate 
of receipt and it is duly authenticated, it seems probable 
that such certificate will be received in evidence, but he 
is not required to furnish a certificate. A certificate by 


Signature by 
Register of 
Copyrights. 


Duty of 
Librarian to 
Issue receipts. 


Use of blank 
forms for 
application. 


May 13, 1898. 


10 


the Register of Copyrights since July 1, 1897, would 
have the same force as though signed by the Librarian 
of Congress. It is doubtful if either of them is obliged 
to furnish such a certificate. On general principles, a 
public officer is required, on payment of his fee, to givea 
certified copy of his records. [ advise that the Librarian 
be requested to send receipts for books signed by himself 
or by the Register and to affix his official seal. 

III. Blank forms of application have been sent out by 
the Librarian of Congress. They contain many inquiries 
respecting the book for which copyright is sought and 
the author thereof. Some of the inquiries are irrelevant, 
as, for example, an inquiry as to the country in which the 
publication is to be printed, the nationality, and present 
residence of the author. I think the Librarian of Con- 
gress has no authority to demand such information pre- 
liminary to filing the title of the work. He may be 
justified in requiring the use of printed forms, which he 
supplies, but he has no right to insist on answers to all 
questions he may choose to ask. I advise the publisher 
to leave the irrelevant questions unanswered. Should 
the Register refuse to receive the title of the book or to 
issue the cerificate, he may be compelled to do so bya 
mandamus. His duty is purely ministerial and he must 
receive all titles of books deposited with him. 


V 


When Librarian may Reject Deposits 
May 13, 1898 
The Librarian of Congress has authority to refuse de- 
posits for copyright of articles not included in $ 4952. 


11 


BY MR. RIVES 

The Librarian of Congress has power to perform all autnonty 
acts touching copyrights. Any citizen of the United a 
States may have a copyright on complying with the pro- 
visions of the statute. This requires three things, namely : 

1. Delivery at the office of the Librarian of Congress 
of a printed copy of the title of the book; 

2. Deposit of two copies of such book; 

3. Printing on the title-page the words ‘‘ Entered ac- 
cording to act of Congress, etc.”’ 

No proof of any kind of originality is required. The 
Librarian of Congress is also directed to record the name 
of such copyrighted book and issue a copy of the title if 
required. 

By the Act of 1897 the Register of Copyrights was 
created, who is merely the representative of the Librarian. 
He is a ministerial officer only. 

No questions as to priority or infringement, or the 
validity of a copyright, can be determined except by the 
United States courts. Copyrights differ from patents. 
No proof of novelty is required before a book can be 
copyrighted, whereas before a patent can be granted, 
proof must be had before the Commissioner of Patents, 
who acts judicially. A deposit of two copies of the work 
with its title-page with the Librarian of Congress is all 
that is necessary to secure a copyright. The Supreme 
Court of the District of Columbia has decided where a 
blank-book was deposited for copyright, that the Librarian 
properly refused the application. I think the Librarian 
of Congress cannot be compelled to receive in his office 
every article which persons desire to deposit with him, 


March 16, 
1899. 


Copyright of 
aworkina 
foreign 
language. 
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and he can refuse to receive such articles unless they 


come fairly within one of the classes mentioned in the 
Copyright Law. 


VI 


American Publisher Copyrighting Foreign Works 
March 16, 1899 


An American publisher may copyright a work writ- 


ten by a foreign author and publish it here in a foreign 
language. 


BY MR. RIVES 


The law provides that the author or proprietor of 
any book, or his assigns, on complying with the Copy- 
right Law, shall have sole liberty of printing, publishing, 
and vending the same. It does not distinguish between 
citizens of the United States and aliens, nor does it dis- 
tinguish between works published in English and in any 
other language. The law must be complied with and 
the fees required by law paid. 

If a foreign author assigns to an American publisher, 
the latter may secure a valid copyright for the work in 
the original foreign language. If such copyright is se- 
cured, this would give the proprietor thereof the exclusive 
right to translate the work into English or any other lan- 
guage. If an ‘‘Authorized American translation” is 
made, I am not sure that a fresh entry would be essential. 
I should think, however, it would be extremely risky not 
to copyright the work in English. 


18 
Vil 


Rebinding Cheap Editions for Sale 
April 3, 1899 


Can the owner of a copyright, who sells a cheap edition 
of the book, prevent its being put in another cover, so as 
to compete at lower prices with a better edition of the 
same book? 


BY MR. RIVES 


The question of how far the owner of a copyright can 
impose restrictions upon the use of his book has often 
been before the courts. The question seems to depend 
on the consideration whether the owner of the copyright 
has so/d the book. If the owner of the copyright has 
not sold the book he can restrict its use. So in case of 
an edition of Blaine’s TZiventy Years in Congress, the 
publisher had not sold it to canvassing agents and the 
bookseller, who got a few copies, knowing of the agree- 
ment under which the agents got the book, was restrained. 
But the moment the book is sold, even though conditions 
are attached to the sale, the owner of the copyright must 
rely on his remedy for breach of contract, and not on his 
right to restrain an infringement of copyright. 

So, where books damaged by fire were sold to a dealer 
on condition ‘‘that all books be sold as paper stock only 
and not placed on the market as anything else,"’ but the 
books were rebound and put on sale, the court held the 
remedy was not for violation of the copyright, but of 
the terms of the contract. 

The question next arises how far an owner of a copy- 
right who se//s his books can protect himself by imposing 


April 3, 1399. 


Publishers’ 
control over 
bocks sold 
to dealers. 


August 30, 
1899. 
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conditions on their use. I think an agreement by which 
a dealer undertakes, for an expressed consideration, to 
sell the books only in a certain form would be valid and 


enforceable as a contract; without reference to any copy- 
right. 


A greater difficulty arises with respect to the one to 
whom the first purchaser may sell. The contract might 
also provide that the first purchaser should insert similar 
conditions in any contract of sale with a subsequent pur- 
chaser. How far a contract between B and C, made for 
the benefit of A, is enforceable by A, is hard to say. 
The rule varies in different States, but usually A would 
have no remedy against C. 

I advise, the safest course is for the publisher to have 
a carefully drawn agreement with the dealer providing 
that the dealer shall not dispose of the books except in 
proper covers; and also that in selling to other dealers 
the original purchaser shall agree to impose the same 
condition; and that any breach shall be compensated by 
liquidated damages. It would also be well to print a 
notice in each copy of the book referring to the original 
contract. Such contract should be enforced against the 
first purchaser and he might be trusted to enforce it 
against the dealers to whom he sold. 


VIII 


Printed Notice not to Rebind for Sale 
August 30, 1899 
A purchaser of a copyrighted book who rebinds the 


edition, and puts it on sale, does not violate the copy- 
right. The printing of a notice that the owner of the 


i) 


copyright does not sanction such rebinding does not 


affect the purchaser. 


BY MR. RIVES 


i . Rebinding and 
A large edition of a copyrighted book has been sold, gate of cheap 


edition by 
dealer so as to 


bound in paper, with some advertisements at the back. 


This notice was printed in each copy: compete with 


better edition 
of same work. 


NoTICE: The owners of the copyright of this volume 
sanction the issue of this edition as a paper-covered book, 
to be sold at fifty cents, but, while not wishing to inter- 
fere with any purchaser binding his own copy, they do 
not sanction placing on the market any volumes of this 
edition bound in any other form. 


Some purchasers have rebound the edition, omitting 
the advertisements, and offered it for sale. 

In my opinion this is not a violation of the Copyright 
Law. The owner of the copyright certainly has the 
sole right of printing, reprinting and vending the book. 
Prior to any sale he has absolute control. But, if a 
dealer buys the book he may resell it at any price he 
likes. He may rebind it or cut out the advertisements. 
The Copyright Law is not violated thereby. 

I assume there was no condition in the contract of sale 
restricting the use of the books. The above notice would 
not of itself amount to such condition. Were there an 
express assent to it, an action against the dealer would 
be based on a violation of the contract, not on a viola- 


tion of the copyright. 


March 5, 
Igor. 


French and 
German 
Copyright 
Law. 


Cuban 
copyrights, 
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IX 


Copyright in France, Germany, Cuba, etc. 
March 5, 1gor 


I. What are the present requirements in regard to 
entry for copyright by an American author of an Ameri- 
can book in France or Germany? 

II. What is to be the status of American copyrights in 
Cuba, provided the new constitution is adopted? 

III. What is the status of American copyrights in 
Porto Rico, Hawaii, and the Philippines? 


BY MR. RIVES 


I. I believe there has been no change in French or 
German Copyright Law since The Summary of Existing 
Copyright Law (Putnam's, 1896) was published. There- 
fore in both countries American citizens have the 
same privilege in securing copyright as native sub- 
jects, and they must take the same steps, by deposit of 
their works, etc. I cannot see that an amendment of 
the United States statutes giving greater privileges to 
French and German authors would affect the privileges 
now enjoyed by American authors abroad. As I cannot 
speak confidently on this subject, I advise that the 
opinion of foreign counsel be obtained if the question is 
important. 

II. The draft of the new Cuban Constitution does not 
refer in terms to copyrights as a subject of legislation. 
It does provide that the Cuban Congress shall enact 
‘‘general codes,’’ which would include a copyright law. 


17 


The United States would hardly undertake to suggest 
the terms of such a domestic law; but it would see to it 
in any event that the rights of Spanish subjects under 
the Treaty of Paris, and of American citizens acquired 
during the occupation, are protected. 

III. The Act of April 12, 1900, provides that all 
Spanish scientific, literary, and artistic works shall be 
admitted into Porto Rico free of duty until April, 1909, 
and all books in the English language shall be admitted 
free when imported from the United States. By the 
same act the Statutes of the United States (not locally in- 
applicable) are given the same force and effect in Porto 
Rico as in the United States. I think, therefore, that 
the United States Copyright Law—except as modified 
with respect to Spanish books—now prevails in Porto 
Rico. 

By the Act of April 30, 1900, the copyright laws of 
the former Republic of Hawaii are repealed, and all laws 
of the United States (not locally inapplicable) are given 
the same effect in the Territory of Hawaii as elsewhere 
in the United States. The Copyright Law therefore ap- 
plies to Hawaii to the same extent as to Arizona or any 
other Territory. 

Under the present military government in the Philip- 
pines the widest authority is in the commanding officer. 
The President has been authorized to establish a civil 
government, and he may extend the United States 
Statutes to the Philippines by executive order. In 
that case the Copyright Law of the United States will 
exist there subject to the same exceptions as in Porto 
Rico, 


(a) United 
States Copy- 
right Lawin 
Porto Rico, 
(b) United 
States Copy- 
right Law in 
Hawaii. 

(c) United 
States Copy- 
right Law in 
Philippines. 
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xX 


Renewal of Copyright on Cyclopedia. 
July 15, r90r 
July 15, 1901. A cyclopedia was copyrighted by a publisher twenty- 
eight years ago. The articles composing it were written 
by several hundred contributors, who were paid in full. 
Can the publisher renew the copyright? 


BY MR. RIVES 


No renewal The Copyright Law provides that, after the expiration 
by publisher 


on cyclopedia, Of the twenty-eight years’ term, “‘the author, inventor, 


or designer, if he be still living, or his widow or children, 
if he be dead,’’ shall have a further term of fourteen 
years. Nothing is said in the section relating to re- 
newals as to any rights of the ‘‘proprietor’’ of the copy- 
righted article. The act looks only to granting an 
extension to the author or his family. 

I am of the opinion that the publisher cannot renew 
the copyright; that it is a personal privilege of the 
author; but that the author might renew and then assign 
the renewal term to the publisher, and that if the pub- 
lisher has a proper agreement he may force the author so 
to renew and assign. 


XI 


Publication to Secure Copyright 
October 30, 1901 


October 30, Is publication of a book necessary to secure copyright? 
Igor. 


BY MR. RIVES 
Publicationof The text of the statute is silent on this point. The 


work is é 2 
seeey diel act, however, assumes that every copyrighted book is to 


19 


be published. Copies of the book must be deposited 
“not later than the day of pudlication.”’ No action for 
infringement can be brought unless a notice is printed in 
the ‘‘copies of every edition published.’’ The question 
is what the court will infer from this language. In 


‘ 


“Drone on Copyright,” it is said that ‘‘publication is 
made an essential prerequisite to securing copyright; and 
hence there can be no statutory copyright in an unpub- 
lished work.’’ The case of Boucicault vs. Hart (Circuit 
Court of the United States in New York) held that a 
mere filing of title conferred no rights, unless there was 
a publication in a reasonable time. There is, however, a 
dictum in the case of Farmer vs. Calvert (Circuit Court 
in Michigan) that publication is not necessary. The 
point, therefore, is somewhat doubtful. The Constitu- 
tion empowers Congress to pass copyright laws, not only 
to protect authors, but (as it declares) ‘‘to promote the 
progress of science and useful arts,’’ or, in other words, 
to encourage the diffusion of knowledge. Part of the 
price an author pays for protection is that his work shall 
be available for consultation by all who desire it. 

I am, therefore, of the opinion that the purpose of the 
law is that the author shall, within some reasonable time, 
make his work public. 

As the question is not definitely settled, I should con- 
sider it unwise for a publisher to defer actual publication 
for a long time, as it would be running a serious risk of 
having his copyright declared invalid if he afterwards 
tried to prevent an infringement. 


January 8, 
1003. 


American 
publishing 
book during 
Spanish War; 
his rights 
under 
Spanish law. 
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XII 


Copyrights of Americans in Spain 
January 8, 1903 


What are the rights of an American author under the 
copyright laws of Spain, if his work was published during 
the late war? 


BY MR, RIVES 


Spain is among the States which establish in most 
absolute terms equality between foreigners and their own 
citizens. The Spanish Code provides that ‘‘the author 
of a literary work has the right to exploit and dispose of 


it at his pleasure.’’ Intellectual property is controlled 
by the common law, except as limited by statute, and 
the citizens of a State, whose law gives to Spaniards the 
right of intellectual property to the same extent, shall 
have rights which such State concedes without the neces- 
sity of treaty. This is the internal law of Spain. 

By proclamation of the President (July 10, 1895) it 
was declared that only citizens of such States as gave 
American citizens the benefit of copyright on the same 
basis as its own citizens could claim protection under the 
Copyright Act of 1891; and that Spain was one of such 
States. A corresponding declaration was made by Spain 
on July 6, 1895. 

The status thus established has been assumed in Wash- 
ington to have been terminated by the war; and the 
diplomatic Janguage of Mr. Storer, though less decided, 
has indicated that the mutual privileges of copyright were 
suspended by the war, though not abrogated. He says 
nothing is needed to restore the arrangement regarding 
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reciprocal copyright but an exchange of notes and a new 
declaration by the Spanish Government. 

So far as the rights of authors depended on the agree- 
ment between the governments, they were in abeyance 
during the war. The treaty was not abrogated, but sus- 
pended, by war. Registration of titles was resumed in 
Washington on April 11, 1899. From the beginning of 
the war to that date there was no agreement in force be- 
tween the two countries and no rights could be obtained 
under such agreement. Rights already vested were not 
divested; but no new rights could be acquired. A pub- 
lisher of a book in the United States during this period 
obtained (so far as any treaty was concerned) no right to 
protect the publication in Spain. As respects a Spaniard 
it was in the public domain. He could republish the 
book, and if he did so, I cannot see why he should not 
maintain the publication after the war. 

The rights of an American author, however, are not to 
be found only in the agreement which the war suspended, 
but also in the Spanish internal legislation, which the 
war did not affect. The Spanish law of literary property, 
independent of treaty, gives rights to foreigners which 
undergo no change from the fact of war. The right, it 
is true, is given only on condition of reciprocity, but re- 
ciprocity was formally established by the Act of 1891 and 
the proclamation of the President. The rights of Ameri- 
can authors in Spain, therefore, seem to depend on the 
internal legislation of the two countries, and the war did 
not necessarily disturb those rights. It is only because 
the status created by the legislation was not terminated 
by the war that registration could be begun in April, 
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1890, by mere administrative act. It seems to me that 
the rights of the American author in Spain continued 
during the war, although he could not then assert them: 
just as the war does not extinguish debts, but only sus- 
pends the remedy. 

Tt may be that Spanish law provides no remedy for an 
author in such an abnormal position; and an American’s 
remedies are to be sought only under the ‘‘ Arrangernent 
Regarding Reciprocal Copyright Registration,’ which 
both governments held to be suspended by the war. An 
opinion on this point can be properly given only by a 
Spanish lawyer. 

The American who published a book during the Spanish 
War acquired no right to copyright protection in Spain 
so far as such right depended ontreaty agreement. But, 
under the internal law of the two countries, the reciprocal 
rights were not suspended. Only it was impossible to 
inforce the remedy during the war. Rights vested be- 
fore the war were not divested thereby. 


Bills Relating to the Copyright Law 
Introduced into Congress from the 
Enactment of the Chace Bill, Janu- 


ary, 1891, to January, 1903 


MR. VILAS 


A bill to amend § 4956 of the Revised Statutes of the 
United States relating to copyrights. 

Provides in lieu of the present requirement of a deposit 
of two copies, that two copies be deposited for the 
United States, and one for each of the States. 

No report. 

MR. JOHN MURRAY MITCHELL. 


A bill to amend § 4936 of the Revised Statutes of the 
United States relating to copyrights. 

Same as the preceding, Senate bill No, 2185. 

No report. 


MR, GORDON 


A bill relating to copyrights. Amending § 4960 to 
increase penalty for failure to deposit copies. 
Provides that failure to deposit copies shall not deprive 
23 


Senate, 2185. 
February 
I5, 1892. 


House, 5975+ 
February 
‘15, 1892. 


Senate, 3881. 
February 
23, 1893. 


House, 6835. 


April 24, 1894. 


Senate, 1991. 
May 3, 1894. 


House, 7853. 
July 31, 1894. 
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of copyright, but involve liability to pay double the 

value of such copies in addition to legal penalty. 
Reported with amendments, March 2d; passed, March 

3d; by House, same day, approved March 3d (Act, 42d 


Cong., 2d sess., chap. 215). 


MR. CUMMINGS 


A bill to amend title sixty, chapter three, of the Re- 
vised Statutes of the United States relating to copy- 
rights. 

Amending § 4966, adding to the damages therein pro- 
vided for infringement of dramatic and operatic com- 
positions a liability to imprisonment for not exceeding 
one year. 

Reported, with amendments, June 29, 1894 (H. R. 
report, No. 1191). July 28, 1894, a substitute submitted. 


MR. HILL 


A bill to amend title sixty, chapter three, of the Re- 
vised Statutes of the United States relating to copy- 
rights. 

Amending § 4966. Same as preceding (H. R. bill No. 


6835). 
Reported without amendment, May 24, 18094. 


MR. HICKS 


A bill to amend § 4956 and § 11 following § 4967 of 
the Kevised Statutes of the United States relating to 
copyrights. 

Extending condition of American manufacture to en- 
gravings and etchings, and also the consequent prohibi- 


YAR) 


tion of importation. Excepting daily or weekly news- 
papers, or journals devoted to news. 
Reported, without amendment, August 23, 1394 (H. 


R. report No. 1471). 


MR. COVERT 


A bill to amend § 4965, chapter three, title sixty, of 


the Revised Statutes of the United States relating to 
copyrights. 


Providing that in the case of infringement by a news- 
paper or news periodical, the sum to be recovered shall 
not exceed double the market value of the copyright 
infringed upon. Reported January 31, 1895 (H. R. 
report No. 1733). Amended, passed, and approved 
March 2, 1895 (Act, 53d Cong., 3d sess., chap. 194). 


. MR. MORRILL 


A bill to provide for the Register of Copyrights. 

Providing that the copyright business shall be per- 
formed by the Register of Copyrights, and that the 
words ‘‘Librarian of Congress,’’ wherever occurring in 
the copyright statutes, shall be replaced by the words 
‘‘Register of Copyrights.’’ The Register of Copyrights 
to have a salary of $4000; to give bonds to the Treasurer 
of the United States for $10,000, to deposit copyright 
fees daily, and to report copyright business annually. 
An assistant register is provided for at a salary of 
$2000, and one clerk at $1200. 

Reported February 20, 1896, with amendments. — Sal- 
ary of Register reduced to $3090, and of assistant register 
to $1800, and of clerk to $1000. No action, 


House, 8407. 
January 8, 
1895. 


Senate, 425. 
December 
5, 1895. 


House, 1243. 


December 
10, 1895. 


House, 1434. 


December 
12, 1895. 


House, 1978. 
December 
17, 1895. 


House, 5976. 
February 
13, 1896. 
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MR. BANKTIEAD 


A bill to provide for the Register of Copyrights. 

The same as Senate bill 425 except that the assistant 
register is to be appointed by the President and confirmed 
by the Senate, and one clerk by the Register at a salary 
of $1500. No report. 


MR. CUMMINGS 


A bill to amend title sixty, chapter three, of the 
Revised Statutes of the United States relating to copy- 
rights. 

Amending § 4966 of the Revised Statutes, providing, 
in addition to the money damages, that if an unlawful 
performing and representation was wilful and for profit, 
there was liability to imprisonment not exceeding one 
year. Any injunction granted may be served anywhere 
in the United States and enforced by proceedings to 


punish for contempt. No report. 
MR. CUMMINGS 


A bill to amend title sixty, chapter three, of the Re- 
vised Statutes relating to copyrights. 

Same as preceding. Reported March 12, 1896, with 
slight verbal changes (H. R. report, No. 741). See 
below, Senate bill No. 2306. 


MR. TRELOAR 


A bill to provide for the Commissioner of Copyrights 
and to revise the copyright law. 

Transfers from the Librarian of Congress to the Com- 
missioner of Copyrights all copyright matters. Commis- 
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sioner to be appointed by the President, salary $4000; 
bond $10,000, Annual report required. Provides for 
an assistant commissioner at $2500; law clerk at $2250, 
seven chiefs of divisions at $1800 each, twenty-five clerks 
and two messengers at salaries ranging from $1400 to 
$600. Codifies the then existing copyright legislation 
with changes, the chief of which are: term of protec- 
tion extended to forty years with renewal for twenty 
years; extends manufacturing stipulation to all articles 
subject to copyright except works of art, and applies 
prohibition of importation tothem. Restricts copyright 
protection to citizens of the United States; increases 
penalty for false notice of copyright to $200. Repeals 
the provision that copyright actions must be commenced 
within two years, etc. No report. 


MR. HILL 


A bill to amend title sixty, chapter three, of the Re- 
vised Statutes relating to copyrights. 

Same as H. R. Bill No. 1978. Reported April 24, 
1896. Passed by Senate May 20, 1896. Referred by 
House to Committee on Patents May 22, 1896. Re- 
ported December 7, 1896 (H. R. report No. 2290). 
Passed H. R. with amendments December 10, 1896. 
Amendments agreed to by Senate December 14, 1896. 
Approved by the President January 6, 1897 (Act, 54th 
Cong., 2d sess., chap. 4). 


MR. TRELOAR 


A bill to provide for the Commissioner of Copyrights, 
and to revise the copyright law. 
Substantially the same as preceding bill (H. R. No. 


Senate, 2300. 
February 
27, 1896. 


House, 8211. 
April 15, 
1896. 


House, 10,223 
February 
3, 1897. 


Senate, 2818. 
December 
15, 1897. 


Senate, 2939. 
January 
5, 1898. 
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$976), but omits ‘law clerk,’’ substitutes for two terms 
of protection one period of fifty years from registration of 
title, applics the provisions of the Act of March 3, 1891, 
which secure copyright to foreign author, and the excep- 
tions to the prohibition of importation of that act. No 


report. 
MR. FAIRCHILD 


A bill to amend title sixty, chapter three, of the Re- 
vised Statutes relating to copyrights. 

Amending § 4963 relating to false notice of copyright. 
Reported February 5, 1897 (H. R. reports, No. 2813). 
February 9th passed by House of Representatives. Feb- 
ruary 10th referred to Senate Committee on Patents. 
February 2oth reported to Senate with amendments. 
March 3d passed Senate; House agreed to Senate 
amendments; act approved by President (Act, 54th 
Cong., 2d sess., chap. 392). 


MR. PERKINS 


A bill to amend § 4948, § 4956, and § 4959 of the Re- 
vised Statutes relating to copyrights. 

Amending § 4948, § 4956, and § 4959, to require the 
deposit of six copies, and the distribution of five of these 
to five designated public libraries. 

No report. 


MR, LODGE 


A bill to amend title sixty, chapter three, of the Re- 
vised Statutes relating to copyrights. 

Amending § 4965. Providing additional penalties for 
unlawful republication of music, including possible im- 


OC) 


prisonment for a period not exceeding one year. No 


report, 
MR, SHAFROTE 


A bill to amend the act concerning copyright. 
Amending § 4965, providing that a photograph made 
from any object not a work of the fine arts and not an 
illustration of a periodical publication, shall not be the 
subject of copyright at all. 

No report. 


MR. HICKS 


A bill to amend § 4965, chapter three, title sixty, of the 
Revised Statutes relating to the recording of the title to 
any map, chart, dramatic or musical composition, and 
so forth. 

Providing that a line production published in a daily 
newspaper of a photograph made from an object not a 
work of fine arts, shall not be considered as a violation of 
the copyright of such photograph. 

No report. 


MR. JOHN MURRAY MITCHELL 


A bill to amend title sixty, chapter three, of the Re- 
vised Statutes relating to copyrights. Adding a para- 
graph after § 4965. Same provisions as Senate bill No. 
2939. Reported May 11, 1898, with amendments, 
increasing penalties for unlawful printing, publishing, 
importation, or sale if wilful and for profit, to imprison- 
ment not exceeding one year and a fine not exceeding 
$1000, or both (H. R. report No. 1289). Referred to 
House calendar, 


House, 5866. 
January 


6, 1898. 


House, 6348. 
January 


II, 1898. 


House, 7015. 
January 
21, 1898. 


House, 7398. 


January 


28, 1899. 


House, 8582. 


February 
24, 1898. 


House, 8620. 
February 


24, 1898. 


Senate 3956. 
February 
25, 1898. 
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MR. HICKS 


A bill to amend title sixty, chapter three, of the Re- 
vised Statutes of the United States relating to copy- 
rights. 

Amending $ 4956, to include in the prohibition of im- 
portation a‘‘chromo or lithograph of any painting.” 

No report. 

MR. BENNETT 

A bill to amend the Act of Congress relating to 
patents, trade-marks, and copyrights. 

Amending Act of June 18, 1874, to include designs 
and photographs of any article of manufacture. Also 
providing for the registration of playing-cards in the 
office of the Librarian of Congress. 


No report 
MR. JOHN MURRAY MITCHELL 


A bill to amend the Act of Congress relating to 
patents, trade-marks, and copyrights. 

Amending Act of June 18, 1874. Substantially the 
same as the preceding House Bill No. 8582 so far as the 
act cited is concerned. Omits the provision as to play- 
ing-cards. Reported March 10, 1898, with amendments, 
omitting photographs, modifying form of notice of copy- 
right, and requiring publication. 
calendar. 


Referred to House 


MR. PLATT (of Connecticut). 
A bill to amend the Act of Congress relating to 
patents, trade-marks, and copyrights. 
Amending the Act of June 18. 1874. Same as House 
bill No. 8620 as first presented. No report. 


jl 


MR. HANSBROUGEH 


A bill to establish a high court of patents, trade- senate, 4156. 
March 28, 
1898. 


marks, and copyrights. 

Creates a court of record with appellate jurisdiction to 
try patent, trade-mark, and copyright cases, to consist 
of one chief justice and six associates, to sit in Washing- 
ton. Copyright cases to be appealed only to the Su- 
preme Court of the United States and this proposed 
court, which shall exercise appellate jurisdiction to re- 
view by appeal or writ of error final decisions in the dis- 
trict courts and the existing circuit courts in all patent, 
trade-mark, and copyright cases, and its decisions on 
such appeals shall be final, excepting that it may at any 
time certify to the Supreme Court of the United States 
any questions or propositions of law for instruction. 
The bill makes detailed provision for all matters relating 
to the jurisdiction of the court, its employees, accom- 
modation, etc. 

No report. 

MR. JOHN MURRAY MITCHELL 

A bill to amend § 4965, chapter three, title sixty, of House, 986s. 
the Revised Statutes of the United States relating to eran 
copyrights. 

Substantially the same as House bill No. 6348, but 
omitting the provision allowing the reproduction of 


photographs by newspapers. No report. 


MR. JOHN MURRAY MITCHELL 
A bill to amend 8 4965, chapter three, title sixty, Of House, 10, 382. 
the Revised Statutes of the United States relating to ““Y'® “* 
copyrights, 
Same as preceding House bill No. 9865. 


House, Ilq. 
December 
4, 1899. 


Senate, 1883. 


December 
TQ, 1899. 


House, 5294. 


January 
4, TQO0. 


House, 9494. 


March 12, 
1900. 


House, 9993. 
March 26, 


1900. 
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MR. BULL 


A bill to amend § 4965, chapter three, title sixty, of 
the Revised Statutes of the United States relating to 
copyrights. 

Same as preceding House bill No. 9865. 


MR. HANSBROUGII 


A bill to establish a high court of patents, trade- 
marks, and copyrights. 
Same as Senate bill No. 4256. No report. 


MR. SULZER 


A bill to establish a high court of patents, trade- 
marks, and copyrights. 

Same as the preceding Senate bill No. 1883. No 
report. 


MR. BULL 


A bill to amend § 4965, chapter three, title sixty, of 
the Revised Statutes of the United States relating to 
copyrights. 

Substantially the same as House bill No. 119. No 
report, , 


MR. CUMMINGS 


A bill to amend § 4965, chapter three, title sixty, of 
the Revised Statutes of the United States relating to 
copyrights. 

Substantially the same as House bill No. 9494. No 
report. 


38 
MR. PLATT 


A bill to amend § 4965, chapter three, title sixty, Of senate, 3804. 
the Revised Statutes of the United States relating to — ei 
copyrights, 

Identical with House bill No. 9993. No report. 


MR, CUMMINGS 


A bill to amend the law relating to copyright. House, 10,994. 
Amending § 4965, extending the manufacture provision, i ia is 
and the prohibition of importation to engravings and 
etchings, in addition to books, chromos, lithographs, 


and photographs. No report. 


MR. LODGE 


A bill to amend an act entitled “‘An Act to amend Senate, 4323. 
title sixty, chapter three, of the Revised Statutes of the ceraee 
United States relating to copyrights,’’ approved March 
3, 1891. 

Amending § 4952, extending the term of copyright 


protection to one thousand years. No report. 
MR. DAYTON 


A bill to amend the law relating to copyright. House, 14,249. 
Amending § 4956, suppressing the American manu- tei 
facture provisions and the non-importation clause, and 
allowing deposit of copies to be made within thirty days 


after publication. No report. 
MR, DRIGGS 


A bill to amend an act entitled ‘‘An Act to amend House, 14.237. 
title sixty, chapter three, of the Revised Statutes of the eee 


House, 5777. 


December 
TO, roor. 


Senate, 2804. 


January 
I5, 1902 


BA 


United States relating to copyrights,” approved March 
3, 1801. 
Amending § 4952. Same as Senate bill No. 4325. 


See above. No report. 
MR. DAYTON 


A bill to amend the law relating to copyright. 
Amending § 4956. Same as House bill No. 14249. 


See above. No report. 
MR, PLATT 


A bill to amend the copyright law. 

Amending § 4956. Providing that in the case of a 
book in a foreign language published in a foreign coun- 
try, the two copies required to be delivered may be de- 
livered or deposited in the mail within thirty days after 
publication, and need not be printed from type set within 
the limits of the United States, or plates made there- 
from. But within twelve months after publication the 
deposit is required of two copies printed from type set 
within the limits of the United States or from plates 
made therefrom, either in the language of origin or ina 
version or translation thereof in English or some other 
language. The importation of foreign copies is per- 
mitted during such period of the twelve months as may 
elapse until the type-set copies are deposited. No report. 
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